Shire of

Esperance
We wake & kappen!

Shire of Esperance

FENCING LocAL LAw 2018

Local Government Act 1995



LOCAL GOVERNMENT ACT 1995

Shire of Esperance
FENCING LOCAL LAW 2018

TABLE OF CONTENTS

PART 1

PART 2

PART 3

PART 4

PART 5§

PART 6

PART 7

SCHEDULE 1
SCHEDULE 2

SCHEDULE 3

PRELIMINARY

1.1 Citation

1.2 Commencement

1.3 Repeal

1.4 Application

1.5 Fees & Charges

1.6 Definitions
SUFFICIENT FENCES

2.1 Sufficient Fences
GENERAL

3.1 Maintenance of Fences
3.2 General Discretion of the Local Government
FENCING MATERIALS

4.1 Fencing Materials

4.2 Barbed Wire and Broken Glass Fences
4.3 Electric Fences
NOTICES OF BREACH

5.1 Notices of Breach
OFFENCES

6.1 Offences and Penalties
6.2 Modified Penalties

6.3 Form of Notices
Review of Decisions

7.1 Review of Decisions

Lot

and a Rural Small Holdings Lot

Specifications for a Sufficient Fence on a Residential Lot

© © © © © O 00 00 00 N N N NN NO O WWwWWwWwWwWwww w

Specifications for a Sufficient Fence on a Commercial Lot and an Industrial

Specifications for a Sufficient Fence on a Rural Lot, a Rural Residential Lot

Fencing Local Law 2018



LOCAL GOVERNMENT ACT 1995
SHIRE OF ESPERANCE
FENCING LOCAL LAW 2018

Under the powers conferred by the Local Government Act 1995 and by all other powers, the
Council of the Shire of Esperance resolved on 26 June 2018 to make the Shire of Esperance
Fencing Local Law 2018.

PART 1 PRELIMINARY

1.1 Citation

This local law may be cited as the Shire of Esperance Fencing Local Law 2018.

1.2 Commencement
This local law comes into operation 14 days after the date of its publication in the
Government Gazette.

1.3 Repeal
(1) The following local laws are repealed —

(a) the Shire of Esperance Local Laws Relating to Fencing 2002 published in
the Government Gazette No.78 on 30 April 2002; and

(b) the Shire of Esperance Fencing Amendment Local Law 2009 published in
the Government Gazette No.177 on 2 October 2009.

(c) the Shire of Esperance Fencing Amendment Local Law 2011 published in
the Government Gazette No.90 on 3 June 2011.

(2) Where a policy was made or adopted by the Local Government under or in
relation to a local law repealed by this local law, then the policy is to be taken to
no longer have any effect on and from the commencement day.

1.4 Application

This local law applies throughout the district.

1.5 Fees & Charges

All fees and charges applicable under this local law shall be as determined by the Local
Government from time to time in accordance with s.6.16 to 6.19 of the Act.

1.6 Definitions
In this local law, unless the context requires otherwise:
Act means the Local Government Act 1995;

AS or AS/NZS means an Australian Standard or an Australian/New Zealand Standard
published by Standards Australia, as amended from time to time. These are available
for viewing free of charge at the Shire of Esperance Administration Office;
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CEO means the Chief Executive Officer of the Local Government;
Commercial Lot means a lot where a commercial use -
(a) is or may be permitted under the Local Planning Scheme; and
(b) is or will be the predominant use of the lot;
dangerous in relation to any fence means -

(a) an electric fence other than a fence erected and maintained in accordance with
this local law;

(b) a fence containing barbed wire other than a fence erected and maintained in
accordance with this local law;

(c) afence containing exposed broken glass, friable asbestos, razor wire or any
other potentially harmful projection or material; or

(d) a fence which is likely to collapse or fall, or part of which is likely to collapse or
fall, from any cause;

district means the district of the Local Government;

dividing fence has the meaning given to it in and for the purposes of the Dividing
Fences Act 1961;

electric fence means a barrier which included one or more electric conductors,
insulated from earth, to which electric pulses are applied by an energizer;

fence means any structure used or functioning as a barrier, irrespective of where it is
located and includes any gate;

height in relation to a fence means the vertical distance between —
(a) the top of the fence at any point; and

(b) the ground level or, where the ground levels on each side of the fence are not
the same, the higher ground level, immediately below that point;

(c) where the fence is erected on a retaining wall approved by the Local
Government, from the top of the retaining wall immediately below that point.

Industrial Lot means a lot where an industrial use -
(a) is or may be permitted under the Local Planning Scheme; and
(b) is or will be the predominant use of the lot.

Local Government means the Shire of Esperance;

Local Planning Scheme means a Local Planning Scheme of the Local Government
made under the Planning and Development Act 2005;

lot has the meaning given to it in and for the purposes of the Planning and
Development Act 2005;
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notice of breach means a notice referred to in clause 5.1;

primary street setback area means the area between the front boundary line of a
property and the primary street minimum setback prescribed under Table 1 of the
Residential Design Codes;

Residential Design Codes means State Planning Policy 3.1 Residential Design
Codes as prepared by the Western Australian Planning Commission and as amended
from time to time

Residential Lot means a lot where a residential use -
(a) is or may be permitted under the Local Planning Scheme; and
(b) is or will be the predominant use of the lot;

retaining wall means any structure which prevents the movement of soil in order to
allow ground levels of different elevations to exist adjacent to one another;

Rural Lot means a lot where a rural use -
(a) is or may be permitted under the Local Planning Scheme; and
(b) is or will be the predominant use of the lot;

Rural Residential Lot means a lot where a rural residential use -
(a) is or may be permitted under the Local Planning Scheme; and
(b) is or will be the predominant use of the lot;

Rural Smallholdings Lot means a lot where a rural smallholdings use -
(a) is or may be permitted under the Local Planning Scheme; and
(b) is or will be the predominant use of the lot;

Schedule means a schedule of this local law;

sufficient fence means a fence described in clause 2.1.
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2.1

PART 2 SUFFICIENT FENCES

Sufficient Fences

(1)

(2)

3)

(4)

©)

Unless by written consent between the owners of adjoining properties and the
Shire a person shall not erect a dividing fence or a boundary fence that is not a
sufficient fence.

Subject to subclauses (3) and (4), a sufficient fence on a -

(@) Residential Lot is a dividing fence constructed and maintained in
accordance with the specifications and requirements of Schedule 1;

(b) Commercial Lot and an Industrial Lot is a dividing fence constructed and
maintained in accordance with the specifications and requirements of
Schedule 2;

(¢) Rural Lot, a Rural Residential Lot, or a Rural Smallholdings Lot is a dividing
fence constructed and maintained in accordance with the specifications and
requirements of Schedule 3.

Where a fence is erected on or near the boundary between a -

(a) Residential Lot and an Industrial Lot, a sufficient fence is a dividing fence
constructed and maintained in accordance with the specifications and
requirements of Schedule 1;

(b) Residential Lot and a Commercial Lot, a sufficient fence is a dividing fence
constructed and maintained in accordance with the specifications and
requirements of Schedule 1;

(c) Residential Lot, and a Rural Lot or Rural Smallholdings Lot, a sufficient
fence is a dividing fence constructed and maintained in accordance with the
specifications and requirements of Schedule 3;

(d) Residential Lot and a Rural Residential Lot, a sufficient fence is a dividing
fence constructed and maintained in accordance with the specifications and
requirements of Schedule 1; and

(e) Rural Residential Lot and a Rural Lot or a Rural Smallholdings Lot, a
sufficient fence is a dividing fence constructed and maintained in
accordance with the specifications and requirements of Schedule 3.

Unless the Local Government specifies otherwise, a sufficient fence on a
boundary between lots other than those specified in subclause (3) is a dividing
fence constructed in accordance with the specifications and requirements of
Schedule 2.

Notwithstanding any other provisions in this local law, a fence constructed of
stone, brick or concrete shall be a sufficient fence only if it is designed by a
structural engineer in accordance with the Building Act 2011.
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PART 3 GENERAL

3.1 Maintenance of Fences

An owner of a lot on which a fence is erected shall maintain the fence in good condition
to prevent it from becoming dangerous, dilapidated, or unsightly.

3.2 General Discretion of the Local Government

(1) Notwithstanding any other provision in this local law, the Local Government may
consent to the erection or repair of a fence which does not comply with the
requirements of this local law.

(2) In determining whether to grant its consent to the erection or repair of any fence,
the Local Government may consider whether the erection or retention of the
fence would have an adverse effect on -

(a) the safe or convenient use of any land; or
(b) the safety or convenience of any person.

PART 4 FENCING MATERIALS

4.1 Fencing Materials

(1) A person shall only construct a fence on a Residential Lot, a Commercial Lot, an
Industrial Lot, a Rural Lot, a Rural Smallholdings Lot, or a Rural Residential Lot in
accordance with clause 2.1.

(2) An application to the Local Government is required for written approval for the
use of pre-used materials.

4.2 Barbed Wire and Broken Glass Fences

(1)  An owner or occupier of a Residential Lot or a Commercial Lot shall not erect or
affix to any fence on such a lot any barbed wire or other material with spiked or
jagged projections, unless the prior written approval of the Local Government has
been obtained.

(2) An owner or occupier of a lot shall not affix, or allow to remain as part of any
fence or wall, whether internal or external, on that lot, any broken glass.

(3) An owner or occupier of an Industrial Lot shall not erect or affix on any fence
bounding that lot any barbed wire or other materials with spiked or jagged
projections unless —

(a) the wire or materials are carried on posts at an angle of 45 degrees; and

(b) the bottom row of wire or other materials is set back 150mm from the face
of the fence; and

(c) is not nearer than 2000mm from the ground level.
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